PRODUCT OFFERING

Anti-corruption

Time to get serious
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CLARITY MATTERS

The risk of serious damage to businesses as a result of corruption
has increased significantly.

Globalisation has not only opened up
opportunities for businesses but also
exposed them to greater risks of
corruption, whether due to the range
of countries or market sectors they
are operating in, or third parties and
agents they work with. In addition,
emerging market organisations
investing or operating in the UK may
bring their business practices with
them.

Recently, there has been a dramatic
increase in the number of corporate
bribery and corruption investigations
involving high profile companies such
as Aon, AMEC plc, Balfour Beatty plc,
BAE, Mabey & Johnson and Innospec.
Until the advent of the Bribery Act
2010, the UK prosecution authorities
had been much less pro-active than
their US counterparts who have
frequently investigated and
prosecuted offences under the US
Foreign Corrupt Practices Act. The
reputational cost can also be
dramatic and persistent.

One thing is clear: The Bribery Act
2010 means that the UK business
community will now be forced to
take anti-corruption measures very
seriously. Companies will need to
review their anti-corruption policies
and ensure that they have ‘adequate
procedures’ in place.

Guidance as to the type of
procedures has been published by the
Ministry of Justice




THE KEY ISSUES

What is a “bribe”?

Under the Act, bribery can occur in
circumstances that may surprise
many. Bribery will include giving a
financial or other advantage where
this is linked to improper
performance of a work-related
function. This includes giving an
advantage in the knowledge that the
acceptance of the advantage alone
would be an improper performance
of the work-related function. The
scope is intentionally broad and
applies not only to cash inducements,
but also to gifts and other
advantages.

New criminal offence

The Act comes into force on 1July
2011. It introduces a new criminal
offence for any company that fails to
prevent bribery committed on its
behalf by anyone associated with the
company. For this purpose
“associated” means anyone who
performs services for or on behalf of a
company. This means that any
business will be at risk, not only in
relation to the acts of its own
employees but also in relation to the
acts of others who are considered to
be associated with it under the Act.

A statutory defence for the company
will only be available if it can show
that it had adequate procedures in
place to prevent those associated with
it from committing bribery offences.

The Act also introduces an offence of
bribing a foreign public official.

Liability of directors and senior
officers

Directors and other managers of a
corporate entity may also face
criminal liability if they are proved to
have consented to, or connived at,
the commission of a bribery offence
by their company. They could face
conviction if they turn a blind eye.

Jurisdiction

The UK courts will have jurisdiction to
prosecute under the Act if bribery
takes place in the UK or the offence
takes place outside of the UK but is
committed by a person with a close
connection to the UK. For this
purpose UK nationals and companies
incorporated in the UK are deemed to
have a close connection to the UK.

Any corporate entity incorporated
outside of the UK but carrying on
business in the UK can also be guilty
of the offence of failing to prevent
bribery even if the bribery was
committed outside of the UK.

Both UK and overseas organisations
with a UK presence will need to take
into account the extra territorial
application of the Act when
formulating their anti-bribery policies
and procedures.

Public procurement

For corporates who contract with
public bodies, conviction of a bribery
offence may prevent them from
participating in future public
contracts, by reason of the EU Public
Procurement Directive.



We can help you to identify areas of focus
and key risks for your particular business.

PREPARING FOR THE NEW ACT
The Serious Fraud Office, the main
agency charged with enforcement of
the Act, will be looking for evidence
that anti-corruption procedures have
been implemented within an
organisation. Companies must not
simply pay lip service to the
requirements. All companies will need
to ensure that they have adequate
procedures if they need to take
advantage of the statutory defence.

HOW NABARRO CAN HELP

We offer a fixed fee consultation service
on the immediate steps your business
should take to prepare for the Act.

Following on from the fixed fee
consultation service, we can also
advise on and help implement a
complete anti-corruption programme
for your business including bespoke
training, to embed a robust and
sustainable anti-corruption culture in
your organisation. This programme
can be stand-alone or merged with
programmes for other areas of
regulation such as competition law.

If you would like more information
on these services, please call the
contacts named on this sheet or talk
to your usual contact at Nabarro.



CONTACT
Caroline Newsholme, Corporate Partner
T +44 (0)20 7524 6686 c.newsholme@nabarro.com

James Hartley, Dispute Resolution Partner
T +44 (0)114 279 4111 j.hartley@nabarro.com

Brian Sher, EU and Competition Partner
T +44 (0)20 7524 6453 b.sher@nabarro.com

Nabarro LLP
Registered office: Lacon House, 84 Theobald's Road, London, WC1X 8RW.

Nabarro LLP is a limited liability partnership registered in England and Wales (registered number OC334031). It is a law firm regulated by
the Solicitors Regulation Authority. A list of members of Nabarro LLP and of the non-members who are designated as partners is open to
inspection at the registered office. The term partner is used to refer to a member of Nabarro LLP or to an employee or consultant with
equivalent standing and qualifications in one of Nabarro LLP’s affiliated undertakings.

Detailed specialist advice should be obtained before taking or refraining from any action as a result of the comments made in this

publication, which are only intended as a brief introduction to the particular subject. This information is correct on the date of publication.
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For further information visit:
www.nabarro.com

London

Lacon House 84 Theobald’s Road
London WCTX 8RW

T +44 (0)20 7524 6000

Sheffield

1South Quay Victoria Quays
Sheffield S2 55y

T +44 (0)114 279 4000

Brussels

209A Avenue Louise 1050 Brussels
Belgium

T+32 2 626 0740

Singapore

50 Raffles Place

22-01 Singapore Land Tower
Singapore 048623

T +65 6645 3280

Alliance firms:

France August & Debouzy
Gilles August
T+33(0)145 615180
www.august-debouzy.com

Germany GSK Stockmann + Kollegen
Rainer Stockmann
T+49(30)203907-0

www.gsk.de

Italy Nunziante Magrone
Gianmatteo Nunziante
T+39 06 695181
www.nunziantemagrone.it
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